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INTRODUCTION 

he spousal elective share is a means by which surviving spouses 
can take a statutorily-determined share in lieu of whatever 
disposition they receive through their decedent-spouse’s will or to 
avoid disinheritance altogether.1 The elective share was created in 

an effort to support spouses who were not provided for at the death of their 
partner and to avoid resulting financial instability; this concept was meant 
to directly target women as they were expected to live longer than their 
husbands and make less money in their lifetimes.2 This underlying purpose 
perpetuates a stereotype of women that is no longer accurate—that women 
are meant to remain in the home while their male counterparts are expected 
to work and make money.3 Marriage in the United States in 2022 is no longer 
as bifurcated when it comes to the fiscal expectations of men and women 
and, therefore, the purpose of the elective share is obsolete in most 
instances.4 This Note will discuss the need for Massachusetts to eliminate the 
spousal elective share by looking to its original underlying principles, which 
are now antiquated in the wake of modern movements.5 It will further 
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articulate a proposed solution that focuses on the value of the freedom of 
disposition in conjunction with the need for modern society to break away 
from a generalized divide between the roles of men and women.6 Part I will 
detail the history of the elective share and its modern treatment across 
different states; Part II will showcase the importance of re-evaluating the 
efficacy of the elective share statute in Massachusetts; and Part III will argue 
that Massachusetts should fully abolish the elective share option and discuss 
the viability of this proposition. In sum, this Note will highlight the need for 
legal policy to continue shifting and changing in the context of the 
disposition of property upon death to accommodate the modernization of 
society and its perspective on classifications of individuals.7 

I. Background 

There are two marital property systems in the United States: (1) the 
community property system and (2) the separate property system.8 In a 
separate property system, spouses own their property individually.9 
Whatever property a spouse brings with them into a marriage remains their 
own individual property; only assets owned jointly between a couple will be 
considered joint property.10 In a community property system, the property 
of the two spouses is considered “community” or “marital,” and both 
spouses are equally entitled to that property.11 States that have a community 
property system do not have a spousal elective share option because upon 
the death of one spouse, the other maintains the right to their half of the 
marital property.12 In separate property states, this right is non-existent.13 

                                                 
movements, fighting for equal treatment by employers, the law, and society). 

6 See Terry L. Turnipseed, Why Shouldn’t I Be Allowed to Leave My Property to Whomever I 

Choose at My Death? (Or How I Learned to Stop Worrying and Start Loving the French), 44 BRANDEIS 

L.J. 737, 751 (2006). 
7 See Kenneth Rampino, Note & Comment, Spousal Disinheritance in Rhode Island: Barrett v. 

Barrett and the (De)evolution of the Elective Share Law, 12 ROGER WILLIAMS U. L. REV. 420, 420 

(2007); Turnipseed, supra note 6, at 767–68. 
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TRUST & WILL, https://perma.cc/LT39-AFW2 (last visited Sept. 13, 2023) (describing the key 

differences between community property systems and separate property systems and what 

qualifies as “separate” property in separate property states). 
10 Jason Gordon, Community Property vs Separate Property – Explained, THE BUS. PROFESSOR, 

https://perma.cc/RP6N-EHMG (last updated Apr. 3, 2023). 
11 See Pandolfi, supra note 8; see also The Retirement Group, Surviving Spouse’s Elective Share, 

TRG (Aug. 21, 2020, 5:39 PM), https://perma.cc/U7ZW-FLG4. 
12 See Pandolfi, supra note 8. 
13 See Pandolfi, supra note 8. 
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The spousal elective share exists in separate property system states and 
serves as a limitation on an individual’s ability to disinherit their spouse.14 
The election grants a spouse who was omitted from a will, either 
intentionally or by accident, a certain amount of the decedent spouse’s 
estate.15 

 A. Definition and History of the Spousal Elective Share 

The spousal elective share has been defined as “a mechanism by which 
a surviving spouse can waive the provisions of a deceased spouse’s will and 
take instead a statutorily prescribed share of the decedent’s estate.”16 In 
Massachusetts specifically, the elective share serves as a means to prevent 
an individual from disinheriting his or her spouse, either intentionally or by 
accident, by providing an option to the surviving spouse to waive the will 
and instead take a substantial share of the decedent spouse’s estate.17 The 
Massachusetts spousal elective share statute provides that a surviving 
husband or wife may file a waiver of the deceased spouse’s will, effectively 
putting aside whatever dispositions were included for the benefit of the 
surviving spouse, and if the deceased spouse does not have any surviving 
issue, that surviving spouse will be entitled to one-third of the estate.18 
Massachusetts also has a provision accounting for situations where one of 
the parties to a marriage “deserted” the other spouse or the couple was 
living apart from one another “for justifiable cause.”19 Under these 
circumstances, the deceased spouse is entitled to make death-dispositions as 
if he or she were not married and the surviving spouse will not have the 
option of exercising the elective share.20 

The elective share traces back to the concepts of dower and curtesy.21 
Historically, “a widowed woman was given a life estate in one-third of 
certain of her husband’s real property,” and “curtesy provided a surviving 
husband with a life estate in all the wife’s qualifying real property, but only 
if children were born to the couple.”22 The main purpose of dower and 

                                                 
14 Maria L. Remillard, Inequities, Unintended Consequences of Spousal Elective Share, MASS. 

LAWS. WKLY. (Feb. 28, 2019), https://perma.cc/S5RW-A9G6. 
15 Sillin & Korzec, supra note 1, at 31. 
16 Sillin & Korzec, supra note 1, at 31. 
17 14E MASSACHUSETTS PRACTICE SERIES, SUMMARY OF BASIC LAW § 18:10 (5th ed. 2022). 
18 MASS. GEN. LAWS ANN. ch. 191, § 15 (West 2021). 
19 MASS. GEN. LAWS ANN. ch. 209, § 36 (West 2012). 
20 Id. 
21 Martin D. Begleiter, Grim Fairy Tales: Studies of Wicked Stepmothers, Poisoned Apples, and the 

Elective Share, 78 ALB. L. REV. 521, 522 (2015); Terry L. Turnipseed, Community Property v. the 

Elective Share, 72 LA. L. REV. 161, 161 (2011). 
22 Turnipseed, supra note 21, at 161–62; see George L. Haskins, Curtesy in the United States, 100 

U. PA. L. REV. 196, 196–97 (1951). 
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curtesy was to protect a widow and her children from being displaced from 
their home upon the death of the husband and father.23 This need developed 
from the fact that, until the nineteenth century, women who married would 
immediately lose their rights to control their own property.24 Upon marriage, 
all of the land a woman owned, including the income that she generated 
from the use of that land, and her ability to sell the property, was 
automatically transferred to her husband.25 When the husband subsequently 
died, the land that was once owned by the woman would transfer to her 
children rather than reverting back to her.26 Marriage once functioned as a 
means of depriving women of their individuality in the eyes of the law, and 
as a result, when a woman’s husband died, “it became necessary for the law 
to protect the widow and her children.”27 From the concepts of dower and 
curtesy, the elective share was conceived to grant the same sort of protection 
to spouses, but as an adaptation that fit what was then the modern society.28 
However, the underlying motivation in providing this tool for omitted 
spouses remains the belief that husbands should be legally barred from 
disinheriting their wives, and that a safeguard should be in place to prevent 
the assumed ramifications.29 Over the years, despite legislation attempting 
to grant women more rights in their own property, the rationales for the 
elective share “proceeded from a gender-based distinction,” focusing on 
what was perceived as differing capabilities of men and women to earn 
wages.30 

In modern day, the spousal elective share persists in separate property 
system states; however, the amount of the share offered under the election 
differs across states.31 In Montana, for example, a surviving spouse has the 

                                                 
23 Angela M. Vallario, Spousal Election: Suggested Equitable Reform for the Division of Property at 

Death, 52 CATH. U. L. REV. 519, 527 (2003). 
24 Id. See generally Richard H. Chused, Married Women’s Property Law: 1800-1850, 71 GEO. L.J. 

1359 (1982) (reflecting on the history of women’s property rights and how in the early 1800’s 

women lost their rights to their individually held property interests upon marriage). 
25 Vallario, supra note 23, at 527. 
26 Vallario, supra note 23, at 527. 
27 Vallario, supra note 23, at 527; see B. Zorina Khan, Married Women’s Property Laws and Female 

Commercial Activity: Evidence from United States Patent Records, 1790-1895, 56 J. ECON. HIST. 356, 

357 (1996). 
28 See Sneddon, supra note 2, at 1555; Volkmer, supra note 2, at 97; Haskins, supra note 22, at 

198. 
29 Volkmer, supra note 2, at 97. 
30 Volkmer, supra note 2, at 98. 
31 See, e.g., COLO. REV. STAT. ANN. § 15-11-202 (West 2014); MONT. CODE ANN. § 72-2-232 

(West 2019); N.Y. EST. POWERS & TRUSTS LAW § 5-1.1-A (McKinney 2018); OR. REV. STAT. ANN. 

§ 114.600 (West 2011); UTAH CODE. ANN. § 75-2-202; WYO. STAT. ANN. § 2-5-101 (West 2004). See 

generally Elizabeth Pack, Can My Spouse’s Estate Plan Cut Me Out? Understanding the Elective 

Share, GREENSFELDER (July 20, 2017, 9:25 AM), https://perma.cc/3PCA-4HGD (describing the 
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right to elect to take a share “equal to 50% of the value of the marital-
property portion of the augmented estate.”32 In contrast, Wyoming 
differentiates the amount of the elective share depending on whether the 
decedent-spouse had any children.33 If there are no surviving children of the 
decedent-spouse, then the surviving spouse is entitled to a one-half share.34 
If there are surviving children, however, and the surviving spouse is not a 
parent to any of those children, then the surviving spouse will only be 
entitled to a one-fourth share.35 Utah has an elective share statute similar to 
Massachusetts in that it provides a one-third share to a surviving spouse; 
however, it also provides a supplemental share if the one-third is less than 
$75,000.36 Colorado mirrors this system except for the fact that the initial 
share granted is one-half and the supplemental share will only be granted if 
the initial amount is less than $50,000.37 New York provides that a surviving 
spouse will be entitled to the greater of either the amount of $50,000 or one-
third of the net estate.38 These differences could be attributed to differing 
emphases on various theories underlying the spousal elective share.39 

B. Theories Underlying the Spousal Elective Share 

The spousal elective share, and community property systems for that 
matter, have two motivating theories: the support theory of marriage and 
the economic partnership theory of marriage.40 Under the support theory, 
marriage is viewed as creating an obligation on both spouses to provide 
necessary support and resources to the other.41 Marriage itself involves the 
union between two individuals that functions as a partnership, and when 
one party has a weaker capability to generate income, society deems it to be 
the responsibility of their spouse to provide them the necessary support to 

                                                 
disparities among states regarding what types of assets may be subject to the elective share). 

32 MONT. CODE ANN. § 72-2-232 (West 2019). 
33 WYO. STAT. ANN. § 2-5-101 (West 2004). 
34 Id. 
35 Id. 
36 UTAH CODE ANN. § 75-2-202. 
37 COLO. REV. STAT. ANN. § 15-11-202 (West 2014). 
38 N.Y. EST. POWERS & TRUSTS LAW § 5-1.1-A (McKinney 2018). 
39 See generally Gerry W. Beyer, A Reassessment of the UPC’s Elective Share, LAW PROFESSOR 

BLOGS NETWORK: WILLS, TRS. & EST. PROF BLOG (Oct. 25, 2010), https://perma.cc/7XBQ-VD2E 

(describing the various theories underlying the concept of the elective share option). 
40 See generally Susan N. Gary, Marital Partnership Theory and the Elective Share: Federal Estate 

Tax Law Provides a Solution, 49 U. MIA. L. REV. 567, 567–72 (1995) (describing the partnership 

theory); Vallario, supra note 23, at 531–32 (explaining what the support and partnership theories 

mean in the context of the elective share and community property systems). 
41 See Vallario, supra note 23, at 532. 
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maintain a comfortable life.42 Under this theory, the obligation to support a 
spouse extends past death, which rationalizes the concept of the elective 
share.43 If a spouse were to deny continued support to their surviving 
spouse, the law provides a remedy in order to prevent the surviving spouse 
from suffering as a result of the discontinued financial assistance.44 

In contrast, the partnership theory of marriage is rooted in the idea that 
upon marriage, the two individuals are entering into a partnership with one 
another and are therefore entitled to reap the benefits of that partnership in 
equal shares.45 This is the preferred theory on which the community 
property system is based; because a partnership exists within a marriage, the 
assets accumulated during that marriage are property of both the spouses, 
regardless of the tangible financial contributions made by either individual 
spouse.46 This theory recognizes that there are sacrifices and contributions 
made outside of one’s participation in the workforce that enable a married 
couple to acquire assets.47 A classic example of this concept is the working 
husband and the stay-at-home wife; a husband may in fact be the 
breadwinner in the marriage and provide a consistent income, however a 
wife may make that possible by her contributions within the home or in the 
form of child care.48 Without the contributions of one partner, the other 
would not be capable of functioning at the same capacity due to additional 
burdens.49 In the context of the spousal elective share, this theory assumes 
that each spouse contributes within a marriage, whether it be financially or 
otherwise, which gives a surviving spouse an entitlement to reap those 
benefits should they not be provided for in their decedent-spouse’s will.50 

A recent modernization of the spousal elective share focuses on the 
economic partnership theory of marriage as opposed to the support theory.51 
In 1990, the Uniform Probate Code (UPC) was revised to move away from a 
set amount that can be received through the election and instead attempts to 
determine what portion of the estate is truly marital property.52 In a 

                                                 
42 See Vallario, supra note 23, at 532; Gary, supra note 40, at 580–81. 
43 See Lawrence W. Waggoner, The Uniform Probate Code’s Elective Share: Time for a 

Reassessment, 37 U. MICH. J.L. REFORM 1, 3 (2003). 
44 See Vallario, supra note 23, at 532; Gary, supra note 40, at 580–81. 
45 See Vallario, supra note 23, at 532; Gary, supra note 40, at 581–82. 
46 See Vallario, supra note 23, at 532; Gary, supra note 40, at 581–82. 
47 Vallario, supra note 23, at 532. 
48 See Adam J. Hirsch, Inheritance on the Fringes of Marriage, 2018 U. ILL. L. REV. 235, 238 (2018). 
49 See id. 
50 Vallario, supra note 23, at 532. 
51 See Alan Newman, Incorporating the Partnership Theory of Marriage into Elective-Share Law: 

The Approximation System of the Uniform Probate Code and the Deferred-Community- Property 

Alternative, 49 EMORY L.J. 487, 487–88 (2000). 
52 Id. at 488. 
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comment following the modification, the UPC elaborated on the purpose of 
incorporating the economic partnership theory into the policy for 
determining the assets available for election.53 The comment states that there 
is an assumed agreement between individuals when they enter into a 
marriage that the accessions to wealth achieved during the marriage should 
be shared by both spouses equally.54 Similar to the rationale for the 
community property system, this policy attempts to acknowledge that, 
regardless of whether the contributions are financial in nature or not, both 
parties are contributing equal efforts to obtain those accessions.55 

C. Important Elective Share Cases in Massachusetts 

One of the most famous spousal elective share cases in Massachusetts, 
Sullivan v. Burkin, took place in 1984.56 This case involved a widow who 
elected to receive the statutory share of her deceased husband’s estate.57 The 
widow brought an action seeking a determination that a trust held by her 
husband during his lifetime and their marriage should be considered part of 
the estate in calculating the amount of her elective share.58 The court 
ultimately—and unexpectedly —held that the trust was accessible to a 
spousal election so long as the deceased spouse maintained the power to 
dispose of the assets in trust during his lifetime.59 To explain this change in 
policy, the court stated that it was “neither equitable nor logical” to give 
more rights to a spouse who divorces their partner than to a couple who 
maintains their marriage until death.60 This was a major shift from the prior 
limitation on the elective share which allowed only probate assets to factor 
into the election amount.61 

A more recent case in Massachusetts, Bongaards v. Millen, reaffirmed the 
holding of Sullivan.62 In that case, the surviving spouse brought an action 

                                                 
53 Id. at 489 (quoting 1990 Unif. Prob. Code art. 2, pt. 2, general cmt. (amended 1993), 8 U.L.A. 

93 (1998)).  
54 Id. at 490–91 (citing 1990 Unif. Prob. Code art. 2, pt. 2, general cmt. (amended 1993), 8 U.L.A. 

93 (1998)). 
55 See id. 
56 460 N.E.2d 572 (Mass. 1984). See generally Emily Beekman et al., Client Alert: Trust and Estates 

Case Updates: Ciani v. MacGrath and Leighton v. Hallstrom, CASNER & EDWARDS (Feb. 12, 2019), 

https://perma.cc/85GT-U5VN (discussing recent cases and evaluating what rights the elective 

share statute confers to a surviving spouse). 
57 Sullivan, 460 N.E.2d at 573. 
58 Kathleen M. O’Connor, Note, Marital Property Reform in Massachusetts: A Choice for the New 

Millennium, 34 NEW ENG. L. REV. 261, 269 (1999). 
59 Id. 
60 Id. 
61 Bongaards v. Millen, 793 N.E.2d 335, 341 (Mass. 2003). 
62 Id. at 337. 
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against the decedent spouse’s estate for a judgment on whether real property 
and bank accounts held in trust were includable in the elective share 
calculation.63 The court held that the trust was a valid inter vivos trust (a 
trust created during the creator’s life) and, as such, fell directly in line with 
the rationales for the holding in Sullivan.64 The trust was revocable by the 
decedent spouse during her lifetime, and she also retained unlimited power 
to use the trust assets.65 Based on the Sullivan Court’s holding, this type of 
trust met the standards required to be included in the calculation of the 
elective share.66 These two cases support the conclusion that the most recent 
policy changes regarding the Massachusetts spousal elective share have 
bolstered its reach rather than limited its usage.67 

II. The Importance of Evaluating the Efficacy of the Spousal Elective 
Share 

The modern elective share fails to serve a viable purpose in modern 
society and its underlying principles conflict with the degradation of 
stereotypical gender roles over the past fifty years.68 Looking around in 2022, 
women are more empowered than they have ever been, more involved in 
the workforce than ever before, and far less willing to be placed in a 
subservient role within their marriage.69 Legal policies often change, and 
rightfully so, to accommodate the evolution of society; 1965 marked the year 
of a monumental Supreme Court decision prohibiting states from 
preventing women’s usage of contraceptives.70 Phillips v. Martin Marietta, a 
1971 Supreme Court decision, held that employers are not permitted to deny 

                                                 
63 Id. at 340. 
64 Id. at 340–41. 
65 Id. at 352. 
66 See Vallario, supra note 23, at 521. 
67 See generally Bongaards, 793 N.E.2d at 335; Sullivan v. Burkin, 460 N.E.2d 572 (Mass. 1984) 

(showcasing that in recent years Massachusetts has expanded the reach of the spousal elective 

share rather than limited it). 
68 See Ralph C. Brashier, Disinheritance and the Modern Family, 45 CASE W. RSRV. L. REV. 83, 

141–42 (1994); Volkmer, supra note 2, at 151–55; John J. Scroggin, What Can Go Wrong with Spousal 

Rights in Remarriage?, 43 EST. PLAN., Feb. 2016, at 14, 15. See generally Naomi R. Cahn, What’s 

Wrong About the Elective Share ‘Right’?, 53 U.C. DAVIS L. REV. 2087, 2117–18 (2020) (describing 

the gender stereotypes and antiquities underlying the perpetuation of the spousal elective 

share). 
69 See, e.g., Rosie Benson, How Being a Woman Has Changed over 100 Years, MARIE CLAIRE (Mar. 

8, 2017), https://perma.cc/4KSC-E3ZA; Marie McKeown, Women Through History: Women’s 

Experience Through the Ages, OWLCATION (Feb. 24, 2023, 07:05 PM EDT), https://perma.cc/TTS6-

YEJK; Janet L. Yellen, The History of Women’s Work and Wages and How it Has Created Success for 

Us All, BROOKINGS (May 2020), https://perma.cc/9NYW-A4KE. 
70 Griswold v. Connecticut, 381 U.S. 479 (1965). 
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employment to women with children while granting similarly educated men 
the same position.71 In 1973, the Supreme Court recognized the need for 
granting women access to abortion procedures.72 Women’s equality is an 
ongoing fight for modern women, and it is imperative that legislation that is 
based on, and may serve to perpetuate, antiquated stereotypes be removed, 
including the spousal elective share.73 Outside of its sexist history, the 
elective share poses other problems in terms of its possible impact on 
intended beneficiaries when exercised.74 

In some instances, the election may be used to “unjustifiably . . . reduce 
legacies to minor dependents and other needy members of the testator’s 
family.”75 The spousal elective share functions in the same way that debt 
does in the sense that an electing spouse will have priority in receiving his 
or her share, similar to creditors.76 This may serve to either limit or fully 
eliminate other bequests made by the testator in his or her will to their 
surviving children or to other dependent family members.77 Lufkin v. Caraker, 
for example, involved a surviving wife who learned after the death of her 
husband that he had deeded their shared home to his daughters from a 
previous marriage.78 Following his death, the surviving wife argued that the 
decedent-spouse’s daughters could not claim ownership of the home based 
on the elective share statute.79 The court ultimately found that the election 
did not bar the daughters from claiming their ownership of the home 
because the husband held the deed jointly with the daughters prior to his 
death.80 Had the father decided to devise the home to his daughters in his 
will, however, then the elective share would have precluded them from 
claiming rightful ownership.81 

The forced share also creates an opportunity for a surviving spouse to 

                                                 
71 Phillips v. Martin Marietta Corp., 400 U.S. 542, 543 (1971). 
72 See Doe v. Bolton, 410 U.S. 179 (1973); Roe v. Wade, 410 U.S. 113 (1973); Ranana Dine, Scarlet 

Letters: Getting the History of Abortion and Contraception Right, CAP (Aug. 8, 2013), 

https://perma.cc/26K7-Y5U8. 
73 See generally Tea Trumbic, How Have Women’s Legal Rights Evolved over the Last 50 Years?, 

WORLD BANK BLOGS (Mar. 3, 2020), https://perma.cc/KXX5-ZMLL (describing how legal policy 

has changed in accordance with society’s perception of women). 
74 See infra pp. 17–20. 
75 Brashier, supra note 68, at 141. 
76 See Scroggin, supra note 68, at 16. 
77 See id. See generally Remillard, supra note 14 (describing the different ways in which the 

spousal elective share fails to take into consideration special circumstances that could unfairly 

decrease dispositions made to other beneficiaries in the will). 
78 No. 15–ADMS–10033, 2016 WL 4681127, at *1 (Mass. App. Div. July 28, 2016). 
79 Id. 
80 Id. at *3. 
81 See id. 
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avoid being disinherited for justifiable reasons.82 Currently, the elective 
share system does not account for circumstances in which a spouse is 
disinherited due to poor conduct during the marriage.83 The statute also fails 
to consider the possible fairness in a spouse’s decision to either decrease or 
completely eliminate monetary dispositions to a surviving spouse 
regardless of whether the cause is misconduct or, perhaps the realistic 
assumption, that the surviving spouse is already independently financially 
secure.84 Furthermore, the elective share, when properly granted to needy 
and dependent surviving spouses, only temporarily alleviates financial 
burdens that will continue existing once the provided funds run out.85 In 
addition to providing only a short-term remedy for financial need, the 
elective share can also serve to “encourage[] irresponsibility and 
dependence.”86 These pitfalls of the modern spousal elective share call into 
question the need and functionality of allowing such a system to be 
maintained and also the importance of re-evaluating its existence in 
Massachusetts.87 

ANALYSIS 

III. Massachusetts Should Abolish the Spousal Elective Share 

A. Current Suggestions Regarding Amendments to Elective Share Statutes 

There have been many suggestions over the years regarding 
amendments to spousal elective share statutes.88 Some sources believe that 

                                                 
82 See Brashier, supra note 68, at 141–42. See generally Turnipseed, supra note 6, at 737–38 

(describing the value of the freedom of disposition and allowing a testator to make individual 

determinations regarding the dispositions made by him or her at death). 
83 See Volkmer, supra note 2, at 142. 
84 See Volkmer, supra note 2, at 142. 
85 See Brashier, supra note 68, at 148 n.211. See generally Elizabeth Olson, New Widows Have 

Another Concern: Their Finances, N.Y. TIMES (Sept. 4, 2015), https://perma.cc/EYL3-F5KD 

(discussing stories of widows who were left financially insecure upon the deaths of their 

husbands and how they were prompted to engage more in their own financial planning and 

get more involved in the workforce). 
86 Brashier, supra note 68, at 148 n.211. See generally Kerry Hannon, Preparing for the Financial 

Shocks of Widowhood, FORBES (Oct. 4, 2018, 12:34 PM EDT), https://perma.cc/D3YL-QESP 

(revealing the findings of a study indicating that only a small percentage of women exercise 

financial independence prior to the deaths of their husbands). 
87 See Volkmer, supra note 2, at 151. 
88 See generally Lauren Y. Detzel & Brian M. Malec, Recent Amendments Bring Important Changes 

to Florida’s Elective Share, 91 FLA. BAR. J., Sept./Oct. 2017, at 24, 24–31 (articulating changes made 

to the Florida elective share in recognition of certain deficiencies); Sillin & Korzec, supra note 1, 

at 32 (describing some of the suggested changes made to the elective share that would make it 

more equitable for a surviving spouse); Samuel E. Sears & Ben Stewart, Elective Share Work 
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the amount of the elective share should be increased to mirror the amount 
spouses can expect to receive through the equitable division of assets upon 
divorce.89 Other sources attempt to persuade Massachusetts to abandon the 
separate property system in favor of the community property system, to 
eliminate the need for the elective share altogether.90 Some arguments focus 
on the downfalls of the spousal elective share including its failure to provide 
support in circumstances outside of the traditional, heterosexual family 
arrangement.91 Conversely, there are some authors who believe that the 
elective share is too susceptible to misuse by surviving spouses who are not 
in need of support or who did not equally contribute to the assets acquired 
by the decedent-spouse.92 One question posed in the context of amending 
the spousal elective share is whether in a modern society, status should 
remain the dispositive factor in determining who receives protection against 
disinheritance.93 Because current elective share models are based solely on 
the requisite of marriage, the status of being a spouse seems to be the only 
qualifier for whether an individual will be financially protected.94 

If Massachusetts were to change its elective share policy to account for 
equitable considerations, the burden on probate courts would become 
extremely onerous.95 Extending the facts relevant to a court’s determination 
of what amount a spouse may be entitled to would make proceedings 
increasingly adversarial and time-consuming.96 If Massachusetts were to 
abandon the separate property system in favor of the community property 
system, many of the problems regarding the elective share would remain 
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unresolved.97 Community property systems are rationalized by the same 
underlying principles as the elective share; in addition, the community 
property system also benefits individuals engaged in traditional marriages 
which, as stated above, are no longer very common.98 As noted in the 
subsequent discussion, the rare usage of the elective share and its ineffective 
application in modern cases shows that abolishing the elective share is the 
best option for Massachusetts.99 

B. Societal Changes Conflict with Stagnant Elective Share Policy 

The “traditional” American family structure has changed dramatically 
over the past eighty years.100 Households with two married individuals are 
declining as the divorce, remarriage, and cohabitation rates rise.101 In the 
1960s, the majority of children were born into families which consisted of 
two married parents who were in their first marriage.102 By the 1980s, the 
rate of children born to families with two married parents dropped by 
twelve percent.103 Between 1960 and 2014, the rate of children being raised 
by one parent grew from nine percent to twenty-six percent.104 

In addition, the participation of women in the workforce has changed 
dramatically in recent decades.105 In 1950, only thirty-four percent of women 
worked consistent, full-time jobs.106 This number increased to sixty percent 
by 2000, and it is projected that by the year 2050, women will make up close 
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to half of the workforce.107 The wage gap between men and women, while it 
still exists and is a necessary focus for change in modern society, is also 
slowly decreasing.108 In the early 1960s, women working full-time made 
fifty-nine cents on average for every dollar made by men.109 By 2010, women 
earned seventy-seven cents for every dollar made by men, representing a 
decrease in the wage gap by just under half-a-cent per year.110 It is projected 
that by 2059, there will be no wage gap between men and women.111 Within 
a marriage specifically, the relative incomes of husbands and wives have 
changed as well.112 In 1970, only four percent of husbands had wives who 
made a higher income on an annual basis.113 By 2007, this number had 
increased to twenty-two percent.114 Researchers discuss these statistical 
changes in the context of “gender role reversals in both the spousal 
characteristics and the economic benefits of marriage.”115 Due to these 
changes, it is clear that marriage no longer benefits women’s economic status 
to the same extent that it did in the mid-1900s when women had lower 
education levels and limited participation in the workforce.116 The spousal 
elective share was created to protect wives from their disparate economic 
capabilities.117 Not only have women fought for and achieved a more equal 
standing financially, but they also continue to persist and demand positions 
quite comparable to men.118 This growth and accession of women, partnered 
with the changing connotation of the “traditional” family, demands 
legislative action in combating antiquated legal policy.119 Specifically, these 
changes showcase the viability of Massachusetts’ abolition of the elective 
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share without concern for leaving surviving spouses financially unstable.120 

C. The Value of the Freedom of Disposition 

In the specific context of disinheritance, the spousal elective share fails 
to consider the possibility that the disinheritance of a spouse may not be 
maliciously motivated.121 Instead, partners in a marriage may believe that 
the estate of the deceased-spouse should be disposed of in a way which 
provides for family and friends who are in need of financial support.122 In 
instances where a surviving spouse is entirely financially independent, or in 
cases involving a subsequent marriage in which limited marital property 
was acquired, the spousal elective share allows surviving spouses to act on 
greed rather than need.123 In addition to the possibility of a non-malicious 
disinheritance, some spouses may have a legitimate reason for omitting their 
partner, such as anticipated divorce.124 In Dowd v. Sullivan, Patricia and 
Robert Dowd were married for five years before Robert’s death.125 Only 
months before his death, Robert discovered that his wife had been 
consulting lawyers about a possible divorce and decided to remove her as a 
beneficiary of his inter vivos trust.126 Following his death, Patricia sought to 
gain access to the trust assets via the spousal elective share.127 The court 
conceded that if the trust assets were considered part of Robert’s estate at 
the time of his death, Patricia would have a good argument under the 
spousal elective share to gain access to those funds.128 However, due to only 
a mere technicality—that Robert did not “retain a general power of 
appointment over the trust assets”—Patricia was barred access.129 
Technicalities should not be the only safeguard for enforcing a testator’s 
freedom of disposition.130 By allowing freedom of disposition to take the 
forefront, rather than chasing an arbitrary desire to protect those rarely in 
need of protection, legislatures would be encouraging financial 
independence while limiting the needless lack of respect for valid decisions 
regarding a testator’s disposition of property.131 
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In re Estate of Peck, a New Jersey case, explicitly states that the elective 
share is not meant to effectuate the intent of the testator, and that the 
testator’s wishes and desires— evidenced in the production of a will—will 
be ignored in the context of calculating a spousal share.132 This case involved 
a spouse who executed a foreign will in Thailand with the desire of 
disposing real property she owned there.133 In addition to this foreign will, 
the testator executed a will in the United States that was meant to provide 
for her surviving husband.134 The testator made it explicitly clear that she did 
not wish for her husband to have access to her foreign real estate assets upon 
her death.135 The court expressly dismissed the argument that the explicit 
desires of the testator should be respected, concluding that the purpose of 
the elective share is to provide support for the surviving spouse and that 
“the statute may be utilized to circumvent the actual intent” of the testator.136  

The cases above illustrate that the elective share ignores what should be 
the substantial power of a testator—to effectuate their wishes in the 
disposition of their property upon death.137 By allowing surviving spouses 
to circumvent the valid wishes of testators, the legislature actively ignores 
the intimacy of creating death dispositions and the extensive personal 
factors that are taken into consideration when planning for death.138 
Partnered with the blatant dismissal of a decedent’s freedom of disposition, 
the legislature also ignores the fact that the elective share option is rarely 
exercised or necessary.139 

D. The Elective Share Rarely Serves a Purpose in Modern America 

In the United States, Georgia is the only state that allows for intentional 
spousal disinheritance.140 Instead of allowing for an elective share option, 
Georgia’s Probate Code provides omitted spouses with a “year’s support,” 
which allows a spouse to petition the court in order to obtain twelve months’ 
worth of “support” in the form of real property the spouse may currently be 
living in and necessary financial security, which is taken from the decedent-
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spouse’s estate.141 In evaluating what a year’s worth of support looks like for 
any given surviving spouse, the court takes into consideration the 
independent financial capabilities of the surviving spouse and other 
“equitable” factors.142 

A study published in 2000 by Professor Jeffrey Pennell analyzed over 
2,500 wills that were probated in Georgia.143 This study was largely 
prompted by an eagerness to understand the impact of Georgia’s decision to 
refrain from applying limitations on an individual’s ability to disinherit their 
spouse.144 Less than one percent of the wills analyzed showed any sign that 
the surviving spouse felt they were treated unfairly based on the 
dispositions they received.145 Out of all of the wills that were analyzed by 
Professor Pennell, not a single one was contested due to a disinheritance.146 

An earlier study conducted in 1960 determined that less than one-tenth 
of a percent of wills disinherit a spouse and that nearly every will analyzed 
provided for the spouse to a greater extent than what would be provided 
under an elective share statute.147 Additionally, researchers evaluating 
federal estate tax returns found that men generally devised larger portions 
of their estates to their wives when compared to women and their 
dispositions to their husbands by nearly a ten percent margin.148 This 
indicates that the elective share is rarely, if ever, used in most states, and it 
is not generally needed in order to sufficiently provide for a surviving 
spouse.149 Although these statistics are unavailable in Massachusetts given 
its present maintenance of the elective share option, this study does 
highlight the viability of Massachusetts abolishing this legislation that serves 
no real purpose.150 In addition to its lack of use in modern society, the elective 
share also presents difficulties for planning purposes due to its lack of 
effectiveness and inflexibility.151 
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E. The Spousal Elective Share Does Not Function in an Effective Way 

One of the major critiques of the spousal elective share is that it is 
inflexible and fails to take into account factors including the length of the 
marriage and the financial need of the surviving spouse.152 Unlike the 
equitable division of assets upon a divorce, the spousal elective share does 
not acknowledge any equitable factors when determining the amount that a 
surviving spouse is entitled to.153 Given this inflexibility, the elective share 
presents a high risk of either overcompensating a surviving spouse or failing 
to provide them with sufficient support.154 Under elective share statutes, the 
length of the marriage is not taken into consideration, which could allow 
conflicts to arise between a fairly recent spouse and a decedent’s issue from 
previous marriages.155 A case from Kansas provides a factual scenario which 
illustrates this point.156 In re Estate of Antonopoulos is a case involving a 
decedent, Nick, who was survived by his third wife, Barbara, and five 
children from prior marriages.157 Upon Nick’s death, Barbara filed a petition 
to exercise her statutory elective share option and Nick’s son, John, was 
informed of this filing.158 During his life, Nick made the decision to hold 
certain properties jointly with his son with rights of survivorship intended 
to vest in John.159 Barbara made the argument that she was entitled to 
portions of these properties through her spousal elective share.160 The court 
ultimately held for Barbara, stating that portions of the decedent’s interest 
in property held jointly with a third party can indeed be factored into the 
amount of the spousal share.161 This decision effectively robbed John, Nick’s 
son, from effectuating his father’s intention of John taking full ownership of 
the properties they held jointly.162 In states with elective share statutes, there 
is an unnecessary opportunity for surviving spouses to claim property that 
their decedent spouse intended to be devised to other, perhaps more 
deserving, beneficiaries.163  

An additional example comes from the Superior Court of Pennsylvania 
in In re Estate of Rood, a case involving a surviving wife claiming rights to 
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investment accounts held by her decedent-husband which were intended for 
his children from a previous marriage.164 Harold Rood, the decedent-
husband, died testate with a will that only provided for his two children and 
did not account for his spouse whatsoever.165 The court held that as a matter 
of public policy, spousal elective share statutes should be read broadly to 
prevent the ability of spouses to “circumvent” the forced share and leave 
their surviving spouse with nothing.166 As a result, the court determined that 
the surviving wife was entitled to her statutory share at the exclusion of the 
two surviving children.167 

The rate of multiple marriages in the United States is increasing steadily 
as time goes on, which also creates a higher frequency of children from 
multiple marriages.168 As illustrated above, there is always a possibility that 
a decedent-spouse may prefer to devise the majority of his or her estate to 
their children at the exclusion of a recent spouse who is financially 
independent.169 This could result in the overcompensation of an undeserving 
spouse.170  

Additionally, certain spouses may have the ability to position their 
assets in a way that prevents them from being included in the calculation of 
the elective share.171 Even in states like Massachusetts, which does not limit 
the election to probate assets, nothing prevents a spouse from “transferring 
assets to an offshore asset protection trust,” which effectively removes them 
from the surviving spouse’s reach.172 This fact highlights the troubling truth 
that the freedom of disposition is something that can be bought from a savvy 
estate planning professional.173 If testamentary freedom can only fully exist 
for individuals financially capable of planning, there is a disadvantage for 
those spouses who seek to disinherit their spouse for justifiable reasons but 
are unable to effectively plan around the elective share themselves.174 

Another deficiency of the spousal elective share is that it fails to account 
for the modernization of marital dynamics and motivations.175 Today, there 
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are plenty of married couples who choose to romantically, but not legally, 
separate for the purpose of perhaps co-parenting children or avoiding the 
cost of divorce.176 Given modern technological improvements in the travel 
industry, there is also an increased number of individuals agreeing to marry 
others for citizenship purposes.177 The maintenance of the elective share 
option may also serve to encourage entering into marriages with ill intent.178 
People may be incentivized to find older partners with the knowledge that 
they will be entitled to a hefty percentage of the spouse’s estate upon their 
not-so-distant death.179 In these circumstances, the elective share would not 
serve the purpose it was intended to, following either the partnership or 
support theory.180 The underlying principles of the spousal elective share are 
no longer valid given the modernization of the institution of marriage and 
the decreasing perpetuation of gender stereotypes.181 Additionally, as 
described above, there are countless opportunities for spouses to either rely 
on their own wealth in avoiding the implications of the forced share or use 
its existence to benefit themselves at the expense of alternative and intended 
heirs.182 

F. When and by Whom Are Elections Being Made? 

A national study of case law relating to the spousal elective share 
showed that the majority of elective share cases are brought by women who 
are in their second or third marriage.183 The study also found that cases 
concerning the omission of a spouse (either intentionally or by accident) 
exclusively involved individuals who were not in their first marriage.184 To 
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give context to this study, there was a relatively recent analysis of wills that 
found that the majority of testators who were in their first marriage would 
leave their entire estate to their surviving spouse.185 In addition, for 
individuals married more than once, the rate of disinheritance was 
substantially higher.186 Given these statistics, it is not unreasonable that in 
second or third marriages, a spouse may be more concerned with providing 
for either children from a previous marriage or other needy family members 
rather than their most recent spouse.187 

Because the majority of spousal elections are made in the context of a 
subsequent marriage, the elective share may be failing to serve its purpose 
by granting dispositions that were not intended by the decedent nor 
necessary for the financial stability of the surviving spouse.188 Given 
subsequent marriages generally happen later in life, it is plausible that the 
individual property that the two parties are entering into the marriage with 
is substantial enough without acquiring a portion of whatever accessions to 
wealth occur for either individual during the marriage.189 By failing to 
consider the difference between wealth made within the marriage and assets 
acquired and kept from a previous marriage, the elective share may cause 
serious problems in terms of overcompensating subsequent spouses at the 
expense of intended beneficiaries.190 These deficiencies of the elective share, 
partnered with the above-described lack of utilization, should prompt 
Massachusetts to abolish its elective share option.191 

G. The Legitimacy of Abolishing the Elective Share 

There are several suggestions that advocate for making the elective share 
applicable only to situations where it serves its originally-intended 
purpose.192 One of these suggestions requires that the duration of a marriage 
must surpass a minimum length in order for a spouse to be eligible to make 
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the election.193 The data mentioned in the previous section shows that the 
majority of elections are made by widows who are in a subsequent marriage, 
so perhaps a length requirement would be valuable in discouraging 
financially-motivated marriages.194 Additionally, this requirement would 
also allow for a greater amount of time for accumulating wealth within the 
marriage, rather than allowing a surviving spouse to take large shares of 
wealth accumulated prior to the marriage.195 However, considering that the 
vast majority of these elections are made by individuals in the situation 
described above, a length-of-marriage requirement could possibly eliminate 
the utilization of the elective share entirely.196 

Even in situations where the spousal elective share could serve its 
genuine purpose, parties to a modern marriage have endless opportunities 
during their lives to take actions that preserve their share of assets 
accumulated during the marriage.197 Based on the dramatic positive changes 
made to the perception of women in society, they now stand on a much more 
equal economic footing that empowers them to plan for the distribution of 
assets more effectively and proactively prior to and during a marriage.198 
Women are also no longer barred from owning property in the same 
capacity as their male counterparts and, in terms of preserving interests in 
real property, both parties are capable of holding the title equally with rights 
of survivorship.199 These options effectively eliminate the need for the 
spousal election.200 Additionally, the access to planning mechanisms for both 
husbands and wives establishes that in the absence of the elective share 
option, resulting financial instability is unlikely.201 In sum, there is little to 
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no recourse in the event Massachusetts decides to abolish its elective share 
statute; not only is the option very rarely exercised, but individuals in a 
marriage are becoming increasingly financially independent from one 
another, obviating the need for support upon the death of one partner.202 
Marriage in modern society is more often viewed as a social benefit rather 
than an economic one, and it should be treated that way by current 
legislation.203 The elective share functions in a way that almost incentivizes 
women to continue relying economically on men.204 Not only can the election 
possibly serve as a tool for opportunist women chasing wealth, but it could 
also perpetuate women’s deference to men in financial decision-making 
within a marriage.205 Massachusetts should care about the continued growth 
of women and be proactive in eliminating antiquated legislation disguised 
as a safeguard for women that is instead a crippling obstacle to women’s 
financial independence.206 

CONCLUSION 

The concept of the elective share came about in an effort to compensate 
for the limited property rights of women upon the death of their husbands. 
This good faith intention to protect women is no longer applicable in modern 
society given the immense changes to women’s status, including their ability 
to own property and become financially independent from their husbands. 

Secondary to this original motivation to protect women was the desire 
to recognize the economic partnership of marriage. This rationalization falls 
flat when considered in the context of the drastic changes to the “traditional” 
family, the options couples have in terms of planning around the elective 
share, as well as the rarity of the disinheritance of spouses in general. In 
addition, the actual need of surviving spouses to be supported 
posthumously is waning significantly with the increasing number of 
families with both parties engaging in wage-earning activities. In the vast 
majority of modern circumstances, there is no actual need for a spouse to 
receive a portion of the decedent spouse’s estate after death because financial 
stability has already been achieved independently. 

Even beyond the shrinking need to provide financial support after 
death, the failure of spouses to do so anyways is extremely rare. If the 
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elective share is widely unnecessary and its utilization is largely infrequent, 
its maintenance in Massachusetts is questionable at the very least. There are 
so many suggestions regarding different ways the elective share could be 
made more flexible to account for individual situations that may differ from 
the traditional marital experience; however, these changes seem obsolete 
and unnecessary given the rarity of the election’s usage. In addition, the risk 
of incentivizing the misuse of marriage to gain wealth is high. If the sole 
qualifier for the receipt of an automatic portion of a decedent-spouse’s estate 
at the exclusion of other beneficiaries is marriage alone, then there is a high 
chance that undeserving spouses will be overcompensated. 

The spousal elective share serves no real purpose in modern society and 
is either obsolete or inapplicable in most cases of the modern family. What 
the elective share continues to do is perpetuate the stereotype that women 
are incapable of supporting themselves, are to some level dependent on their 
male counterparts, and require extensive financial assistance. All of these 
assumptions that underlie the spousal elective share are not only false, but 
also offensive to the strides women have taken to occupy their modern 
position. Therefore, in the interest of promoting financial independence and 
eliminating an obsolete law that is rarely, if ever, exercised to satisfy a 
genuine need, Massachusetts should abolish its elective share statute. 


