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INTRODUCTION

good education is the backbone of a successful society.! Without a

basic education in fundamental areas of life, individuals cannot

effectively communicate or interact with others in meaningful
ways.2 While most Americans would likely agree with this general view of
education, controversy ensues over how our youth should be educated.? At
the time of America’s founding, homeschooling was the common form of
education.* In fact, many of our early presidents including George
Washington, John Adams, and Thomas Jefferson were homeschooled.’
However, with the advent of the common school movement and the
progressive reforms of advocates like Horace Mann in the 1800s, the public
school model became the predominant system of education.® Despite this
societal shift, the historical tradition of homeschooling continues into the
21st century.” Many well-known modern figures including Justin Bieber,
Venus and Serena Williams, Emma Watson, and Tim Tebow were all
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homeschooled.® In fact, Justice Sandra Day O’Connor, the first woman to
serve on the United States Supreme Court, was homeschooled while
growing up on her family’s ranch in Arizona.?

Today, an estimated four to five million American students (eight to
nine percent of all school-age children) are homeschooled.!? This statistic is
expected to continue growing at a rate of more than eight percent each year.!!
Interestingly, the growing population of homeschool families continues to
become more demographically diverse as parents from different ethnicities,
income levels, educational backgrounds, and ideologies have made the
decision to homeschool—all for various reasons.'? This growth, however,
has raised the ire of critics and sparked concern from skeptics who view the
modern resurgence of homeschooling as dangerous to the well-being of our
children and the social fabric of our country.!®* Harvard Law School professor
Elizabeth Bartholet is a proponent of this view.!* Professor Bartholet made
national headlines in early 2020 after publishing a law review article calling
for a presumptive ban on homeschooling in the United States.!> Ironically,
Professor Bartholet’'s article was published just before many countries,
including the United States, declared national health emergencies
surrounding the COVID-19 pandemic that forced many families, by default,
to engage in some level of homeschooling or remote learning.¢

This Note will argue that homeschooling should not be banned in the
United States because banning interferes with the fundamental right of
parents to direct the education of their children and is antithetical to
America’s long-standing history of protecting individual rights. Part I of this
Note will explore the current legal framework for parental rights in the
context of education by examining key United States Supreme Court cases.
This section will also discuss notable actions taken by state legislatures since
the 1980s that established clear protections and regulations for
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homeschooling in several states. Part II will explain why the right to
homeschool is so critical in a post-COVID-19 world as many families
consider home education as a way to address their unique opportunities and
challenges, as well as prioritize their values. Part III of this Note will analyze
and respond to the main arguments in favor of banning homeschooling. Part
IV will propose several approaches to establishing the right to homeschool
under current Supreme Court case law. And lastly, Part V will consider how
other countries have addressed the issue of homeschooling much differently
than the United States.

I. Background

Although homeschooling enjoys a long-standing tradition in American
education, the United States Constitution provides no direct legal right for
parents to homeschool their children.!” In fact, the late Justice Antonin Scalia
went one step further by stating that the right of parents to direct the
education of their children is among the unalienable rights in the Declaration
of Independence, but that the federal Constitution does not explicitly
recognize it as a right.’8 Consequently, Justice Scalia would likely not have
agreed with the outcomes of Meyer v. Nebraska or Pierce v. Society of Sisters
and certainly not the Fourteenth Amendment substantive due process
grounds they were decided on.’” As many legal scholars and homeschool
advocates recognize, current federal constitutional protections for
homeschooling are fragile at best and are made up of an amalgamation of
cases which generally recognize parental rights to direct the education of
their children but not to homeschool, specifically.?0

A. Federal Constitutional Framework for Parental Rights

In 1923, the Supreme Court decided Meyer which involved a school
teacher, Robert Meyer, who was convicted for teaching German at a
Lutheran school.?! The teacher did so in violation of a Nebraska law which
prohibited grade school teachers from teaching any foreign languages.?2 The
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Court ruled that the Nebraska law violated the teacher’s liberty interest
protected by the due process clause of the Fourteenth Amendment.?? In
describing the scope of Mr. Meyer’s liberty interest, the Court stated that his
“right . . . to teach and the right of parents to engage him so to instruct their
children . . . are within the liberty of the amendment.”2*

Two years later, in 1925, the Court took up Pierce to determine the
constitutionality of Oregon’s Compulsory Education Act of 1922 which
required parents to enroll their children between the ages of eight and
sixteen in the local public school system, providing no exemptions for
children who were enrolled in private or parochial schools.?> The Society of
Sisters, a Catholic organization that operated parochial schools, and Hill
Military Academy, a secular private school, challenged the constitutionality
of the Oregon statute.?¢ In a unanimous decision, the Court struck down the
law on Fourteenth Amendment grounds.?” The Court held that “[t]he
fundamental theory of liberty upon which all governments in this Union
repose excludes any general power of the state to standardize its children by
forcing them to accept instruction from public teachers only.”?® On the other
hand, the Court did recognize “the power of the state reasonably to regulate
all schools . ...

In 1972, the Supreme Court took up yet another case challenging state
compulsory education laws.?0 In Wisconsin v. Yoder, three Amish families
were prosecuted for violating a Wisconsin statute that required all children
under the age of sixteen to attend public schools.?® The Amish parents
refused to send their children to the local public school after the eighth
grade, arguing that the values and worldly influences promoted by secular
education substantially interfered with their fundamental religious beliefs.>2
Citing Pierce, the Court recognized “[t]here is no doubt as to the power of a
State, having a high responsibility for education of its citizens, to impose
reasonable regulations for the control and duration of basic education.”3 But
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the Court also acknowledged that even the state’s responsibility in
overseeing education must “yield to the right of parents to provide an
equivalent education in a privately operated system.”3* The Court held that
the free exercise clause of the First Amendment, which is applicable to states
by incorporation via the Fourteenth Amendment, prevented Wisconsin from
compelling the Amish defendants to enroll their children in the public
schools.?> The Court reasoned that the Amish community was a successful,
self-sufficient social unit that was “capable of fulfilling the social and
political responsibilities of citizenship without compelled attendance
beyond the eighth grade at the price of jeopardizing their free exercise of
religious belief.”3 The Court further noted that the defendants had
“convincingly demonstrated the sincerity of their religious beliefs, the
interrelationship of belief with their mode of life, the vital role that belief and
daily conduct play in the continued survival of . . . Amish communities and
. . . the hazards presented by the State’s enforcement of a statute generally
valid as to others.”?

In 1979, the Court decided Parham v. |.R., which reinforced the
presumption that parents act in the best interest of their children.? This was
a class-action suit initiated by a group of minors who challenged Georgia’s
mental health laws that permitted parents to unilaterally admit their
children into mental institutions.?® They argued that Georgia’s laws
inappropriately allowed parents to use state mental hospitals as a “dumping
ground” for their children.* The Court held that minors committed to
mental institutions do not have a right to an adversarial hearing against their
parents who voluntarily committed them.* The Court reasoned that
“parents . . . retain a substantial, if not the dominant, role in the decision,
absent a finding of neglect or abuse, and that the traditional presumption
that the parents act in the best interests of their child should apply.”42 The
Court rejected the “statist notion that governmental power should
supersede parental authority in all cases because some parents abuse and
neglect children,” characterizing this view as “repugnant to American
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tradition.”#* The Court found that the existing procedures in place for initial
and continued review of a child’s commitment to a mental hospital were
sufficient to protect against erroneous admission.** The four Supreme Court
cases described above provide a framework for understanding the scope of
parental rights in the context of education; however, as some legal scholars
and lower courts have noted, the cases do not explicitly establish a
constitutionally-protected right to homeschool.*

B. State Protections for Homeschooling

Although many states enacted compulsory education laws as early as
1642, it was not until 1852 that Massachusetts became the first state to enact
a compulsory schooling statute mandating that children attend state-run
public schools.* This change in law was prompted by mass immigration of
poor Irish Catholics into Boston, who challenged the predominant
Protestant culture in the United States.*” While early compulsory education
laws focused on compelling cities and towns to offer schooling to foster an
educated citizenry, laws enacted in the 1800s forced parents to enroll their
children in government-run public schools.*® This change revealed a subtle,
yet significant shift in legal authority and responsibility from parents to the
state for the education of children.®

By 1918, every state enacted compulsory schooling laws requiring
mandatory attendance for school-age children aimed at keeping children of
working-class families from working on farms, in factories, or causing
trouble on the streets.’ Enforcement was initiated through judicial truancy
proceedings.5! The term truancy describes deliberate, unjustified absences of
students from school in violation of compulsory attendance laws.5? Before
homeschooling was exempt from compulsory attendance requirements,
homeschool families in many states faced difficult legal challenges in
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truancy proceedings.>

In 1953, the Turners, a homeschool family in California, were prosecuted
for truancy after failing to enroll their three children in a public or private
school.>* The Turners argued that they were operating a small private school;
however, that view failed to convince the court.5> Despite the People v. Turner
ruling, homeschool families in California continued to characterize
themselves as private schools in annual affidavits.? Because of the difficulty
in prosecuting truancy and time intensive resources required for the process,
California ultimately, yet grudgingly, accepted the reality of
homeschooling.5” Today, the California Department of Education states that
parents may educate their children at home “through an existing private
school . . . a public charter or independent study program, and in many
instances by opening their own private home based school and filing a
Private School Affidavit (PSA) with the California Department of Education
(CDE).”58

Although homeschooling is allowed in all fifty states, the legal
protections and regulations differ from state to state.® For example, in
Massachusetts, Mass. Gen. Laws ch. 76, § 1 exempts children from
mandatory school attendance if they are “otherwise instructed in a manner
approved in advance by the superintendent or the school committee.”60
Massachusetts requires that parents teach state-mandated subjects, file an
annual notice of intent with the school district of the proposed curriculum,
and the superintendent may require periodic standardized testing with the
mutual consent of parents.s!

In Florida, Fla. Stat. §1002.01 defines home education as “the
sequentially progressive instruction of a student directed by his or her
parent in order to satisfy the attendance requirements. . ..”62 Florida requires
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that parents send a written notice of intent to the school district
superintendent, maintain a portfolio of educational records, and provide an
annual evaluation of the student's educational progress.s

Pennsylvania’s compulsory school attendance law states that
“instruction to children of compulsory school age provided in a home
education program . . . shall be considered as complying with the provisions
of this section . . . .”¢* Pennsylvania requires that to qualify to teach, a parent
must have at least a high school diploma and must file annual affidavits with
the local superintendent.s> Children must be taught certain state-mandated
subjects, undergo periodic standardized testing, and obtain annual
evaluations from qualified evaluators.®

Texas law states that “[a] child is exempt from the requirements of
compulsory school attendance if the child . . . attends a private or parochial
school.”¢7 In Texas Educ. Agency v. Leeper the Court held that homeschooling
can be considered a private school within the meaning of Texas’ statutory
exemption to the compulsory attendance law.¢ To qualify as a private
school, however, homeschool parents must teach their children in a “bona
fide manner” a “curriculum designed to meet basic education goals of
reading, spelling, grammar, mathematics and a study of good citizenship.”¢

II. Importance/Relevance

As explained above, homeschooling is not a new phenomenon, but new
technology, societal developments, and a growing diversity in the
demographics of homeschooling has underscored the importance of
freedom of choice in education.”” Many critics wrongly believe that the
homeschool community is a homogeneous group of religious
conservatives.”! Director of National Research at EdChoice, Mike McShane,
Ph.D., states that the “stereotype of the insular conservative homeschooler
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has never been an accurate picture of homeschooling in America” and, in
fact, is not even one of the top two reasons that parents homeschool.”2 A 2016
study conducted by the National Center for Education Statistics revealed
that the top reasons parents decide to homeschool are: (1) “concern about
school environment, such as safety, drugs, or negative peer pressure (34
percent)”; (2) “a dissatisfaction with the academic instruction . . . (17
percent)”; and (3) “a desire to provide religious instruction (16 percent).””?
Other reasons parents decide to homeschool their children include special
needs, bullying at school, school shootings, racism, travel sports, etc.”* Other
parents cite concerns over class sizes that are too large and lack school
resources.”> Charter schools, private schools, and homeschooling are the
most popular alternatives to the public school system for families that have
the resources. 7 Homeschooling, however, provides a unique flexibility and
autonomy for parents to tailor a learning experience that best meets the
needs of their children.””

In addition to the challenges that many parents and children already
wrestle with in a “one-size-fits-all” public education model, the COVID-19
pandemic has added yet another dimension of complexity as schools
throughout the world shut down in early 2020, causing over fifty million
children to engage in remote learning.” While some parents are concerned
about the health risks associated with sending their children back to school
full-time or via hybrid models, other parents have concluded—after
watching their children struggle before the pandemic and now with remote
classes—that the traditional model of public education may not be the best
option for everyone.” The pandemic has increased the awareness that
homeschooling is a viable option for many families who were already
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contemplating alternative forms of education for their children.’® While
homeschooling’s attractiveness might be a short-lived fad among some who
are simply frustrated with the temporary challenges they face with remote
learning, it is estimated that before the pandemic the number of
homeschoolers was already growing between two and eight percent
annually 8! Estimates indicate that between four and five million school-age
children are currently homeschooled in the United States, with projections
of accelerated growth reaching ten percent annually throughout the
pandemic.82

ANALYSIS

This section of the Note will analyze homeschooling through several
perspectives. Part III will explore some of the primary criticisms levied
against the homeschool community and will offer several responses and
counter-arguments against the proposal for a presumptive ban on
homeschooling. Part IV will analyze the Supreme Court’s jurisprudence on
education and parental rights and discuss how that provides a legal
foundation for the federal protection of homeschooling. Lastly, Part V will
compare how the current legal and regulatory structures for homeschooling
in other countries drastically differ from the United States.

I. Criticisms Against Homeschooling
A. Religious Homeschoolers

In her article advocating a presumptive ban on homeschooling,
Professor Bartholet presents several reasons why she believes parents
should not be permitted to educate their children at home.’* One main
criticism is that the majority of families (Professor Bartholet estimates
between fifty and ninety percent) homeschool for religious reasons and are
thus “ideologically committed to isolating their children from the majority
culture and indoctrinating them in views and values that are in serious
conflict with that culture.”s* She fears that allowing religious parents to
homeschool will result in children that “replicate [their] parents” views and

80 See id.
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RESEARCH INST. (Aug. 21, 2020), https://perma.cc/X74R-542P [hereinafter Ray, Big Growth].
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lifestyle choices.”s5 Professor Bartholet states that “[t]hese parents are
committed to homeschooling largely because they reject mainstream,
democratic culture and values and want to ensure that their children adopt
their own particular religious and social views.”8¢ On the other hand, Paul
Hill, founder of the Center on Reinventing Public Education, states “[t[here
is nothing un-American about home schooling. Home-schooling families
are, however, breaking a pattern established since colonial times—education
has been becoming increasingly institutionalized, formal, and removed from
the family.”8” While it may be true that the majority of homeschoolers were
once primarily motivated by religion, modern data suggests that many
families are homeschooling for a variety of reasons today.®® Banning
homeschooling because some families are religious is dangerous for at least
two reasons: it infringes on parental rights and presents troublesome First
Amendment issues.®

First, religiously-motivated banning of homeschooling is dangerous
because it presumes that the state, rather than responsible parents, should
maintain control over the education of their children.? In Troxel v. Granville,
the United States Supreme Court unequivocally “recognized the
fundamental right of parents to make decisions concerning the care, custody,
and control of their children.”! Although parents do not have absolute
control over their children, the Court in Pierce specifically upheld the
parental right to direct the education of their children.?

Second, banning homeschooling on the basis of religion raises a First
Amendment concern.® Banning homeschooling solely because it is a form
of education that religious families engage in is facially discriminatory and
triggers strict scrutiny that can only be overcome by a compelling
government interest.* To ban homeschooling by singling out an entire class
of people based on religious affiliation does not serve any compelling
government interest and thus violates the First Amendment’s guarantee of

85 Bartholet, supra note 3, at 4.

86 Bartholet, supra note 3, at 10.

87 Hill, supra note 4.

88 See School Choice in the United States: 2019, supra note 73.

89 See Troxel v. Granville, 530 U.S. 57, 66 (2000); Wisconsin v. Yoder, 406 U.S. 205, 220 (1972).

90 See Troxel, 530 U.S. at 65-66.

91 Id. at 66.

92 Pierce v. Soc’y of the Sisters of the Holy Names of Jesus and Mary, 268 U.S. 510, 534 (1925).

9 See, e.g., Yoder, 406 U.S. at 219.

9 Id. at 220 (“A regulation neutral on its face may, in its application, nonetheless offend the
constitutional requirement for government neutrality if it unduly burdens the free exercise of
religion.”).
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religious freedom.% Professor Bartholet cites the example of Derek Black, a
young leader in the white nationalist movement, whose parents
homeschooled him in order to avoid interaction with minority students in
West Palm Beach’s school system and indoctrinated him in the culture of
white supremacy.”s While it is repulsive that parents would teach their
children blatant racism in the name of homeschooling, it is likewise true that
some parents who send their children to public school teach them equally
harmful ideology, including racism.”” Banning an entire method of
education because of isolated examples of bigotry by a few parents, who are
not representative of the homeschool community at-large, ultimately
punishes responsible parents and infringes on their constitutional rights. %
A presumptive ban on homeschooling is diametrically opposed to the
essence of the First Amendment’s protection of religious freedom and
constitutional case law on parental rights.

B. Child Abuse and Neglect

Another frequent criticism levied against homeschooling is the issue of
child abuse and neglect.!® Professor Bartholet claims that “[c]hild abuse and
neglect characterize a significant subset of homeschooling families.”10! She
explains that many families choose homeschooling because it allows them
to escape the accountability of school personnel who are required to report
suspected child abuse or neglect to child protective services.!? In 2018, it was
revealed that a California couple, David and Louise Turpin, who claimed to
be homeschooling their children, engaged in decades worth of child abuse.0
The couple punished their children by beating and choking them, tying them
to beds, depriving them of food, and engaging in other acts of torture.!o

% E.g., Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 532 (1993)
(“[T]he protections of the Free Exercise Clause pertain if the law at issue discriminates against
some or all religious beliefs or regulates or prohibits conduct because it is undertaken for
religious reasons.”).

% Bartholet, supra note 3, at 13.

97 See Daniel Beasley, Don’t Ban Homeschooling Based on Stereotypes, HOMESCHOOL LEGAL DEF.
ASS'N. (June 8, 2020), https://perma.cc/75BK-HSCL.

98 Id.

99 See U.S. CONST. amend. I; see also Yoder, 406 U.S. at 220-21.

100 Bartholet, supra note 3, at 14.

101 Bartholet, supra note 3, at 14.

102 Bartholet, supra note 3, at 14.

103 Paloma Esquivel, Captive Children Suffered Years of Abuse, Starvation, and Cruelty by Parents,
Authorities Say, L.A. TIMES (Jan. 19, 2018), https://perma.cc/GZA2-KRL6.

104 Id
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Critics of homeschooling cite horrific cases of abuse, such as the Turpins, as
support for banning homeschooling.!% While there is no doubt that some
parents neglect and abuse their children and use homeschooling as a way to
avoid detection from law enforcement and government agencies, this
argument fails to characterize the majority of families who undertake
homeschooling for the benefit of their children.!% In fact, one of the main
reasons many parents decide to homeschool is because they are so attentive
to their children’s education and well-being—a much greater sacrifice than
sending them off to public school.??” The claim that children of homeschool
families are more likely to be abused than other children is unsupported by
the evidence.!% There are no large-scale studies comparing abuse among
homeschool families with public or private school families.!® In 2018, the
Centers for Disease Control and Prevention reported that one in every seven
children in the United States had experienced child abuse or neglect and
1,840 children died from such abuse or neglect.!® The report, however, does
not provide any further distinction between children of homeschool families
and public school families.!'* A 2017 report prepared for the Department of
Justice reveals that ten percent of all students will experience sexual
misconduct from a school employee by the time they graduate high school,
but provides no statistics for homeschool students.!’? The argument that
banning homeschooling will help solve the issue of child abuse and neglect
is flawed since there is no evidence that home education corresponds with
higher rates of abuse compared to public education.!’* While this fact does
not diminish the heinous nature of abuse by parents purporting to
homeschool, it does highlight the absurdity that homeschooling is the only
form of education that poses risks of child neglect or does so at
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proportionally higher levels than traditional forms of education.!!4

The United States Supreme Court addressed the issue of child abuse and
neglect in Parham."'> In that case, parents were accused of abuse and neglect
by committing their children to mental institutions.!'¢ The Court reaffirmed
the traditional legal presumption that parents act in the best interests of their
children and held that the risk of abuse or neglect by some parents does not
justify governmental authority being considered superior to parental
authority."” The Court reasoned that “[t]he law’s concept of the family rests
on a presumption that parents possess what a child lacks in maturity,
experience, and capacity for judgment required for making life’s difficult
decisions.”118

A high percentage of claims regarding child abuse and neglect are cases
of repeat abuse; therefore, many offending parents are already known by
child protective services.!® As some have suggested, one solution to curb
abuse is to impose stricter measures on parents who want to homeschool but
have been the subject of prior substantiated abuse claims.’?0 This would
address the need for state and local governments to manage the safety and
well-being of school children while allowing responsible parents to exercise
their right to direct their children’s education.!!

C. Regulation for Homeschooling

Critics also argue that the United States should ban homeschooling
because their communities have successfully thwarted attempts to add
restrictions or, alternatively, implement uniform federal regulations.'?
Moreover, critics argue that while all states currently have regulations on the
books, they are meaningless since they are rarely enforced.’?> While it is true
that states vary in terms of their enforcement of homeschool regulations,
many critics fail to consider the practical effects of current regulations and
fail to ask whether more regulations upon families will actually improve the
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academic quality of homeschooling.’* Additionally, the United States
Constitution does not provide explicit authority for the federal government
to regulate education; therefore, according to the Tenth Amendment, this
power is left to the states.'> As a threshold issue, several states recognize
homeschooling as a legitimate form of education that satisfies compulsory
education laws.'?6 And as with many other police powers of the state in a
system of federalism, creating and enforcing homeschool regulations is best
left to local governing bodies who can best address the needs of children and
families in their communities.’”” States should balance accommodating
parents’” wishes with state interests by allowing parents to determine how
their children will be educated while ensuring that children receive, at a
minimum, a basic education.!28

A 2015 report by the Education Commission of the States on homeschool
regulation found that forty states require parents to notify school districts of
their intent to homeschool, twenty-nine states mandate that students learn
certain subjects, and twenty states require some form of academic
assessment.'?? Alaska, Idaho, and Michigan are among the least restrictive
states, while Washington, New York, and Pennsylvania impose the strictest
regulations on homeschooling.'3 Generally speaking, one might expect that
more homeschool regulations on parents produce better results.’* Empirical
evidence, however, does not bear out this theory.!32 After conducting a study
comparing low, medium, and high homeschool regulation states, Dr. Brian
Ray concluded that there is no significant statistical relationship between the
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degree of homeschool regulation and performance outcomes on the SAT.13
While Dr. Ray carefully described the limitations and methodologies used
in his study, he also conceded that part of one’s assessment of the study’s
findings is heavily influenced by preconceived biases either for or against
homeschool regulation.!3+

While reasonable regulations for homeschooling sound sensible, there
are several reasons why stricter regulations are ill-advised and may lead to
unintended consequences.’®> One concern is the risk of criminal charges for
technical oversights.1% Many law-abiding, responsible, loving parents are
afraid they will be mislabeled as offenders of child neglect or abuse based
on technical errors.!¥” In 2015, Valerie Bradley was criminally charged by the
state of Ohio under a truancy statute for inadvertently failing to send a
requested form to the school district indicating her intent to continue
homeschooling her son for the next school year by the August 1 deadline.3
The state argued that since Bradley had sent her form on September 28 and
did not receive approval until October 21, her son had technically been
truant for forty-six days (from August 19, the beginning of the school year,
until October 21).13 The trial court ruled against Bradley, but the appeals
court overturned the conviction noting that “Bradley’s son received
instruction and his test scores reflect[ed] high achievement” and that the
criminal charge stemmed only from a technical paperwork error, since
Bradley was homeschooling her son throughout the time the state claimed
he was truant.!40

The second issue of concern is false allegations.'! In 2016, Tanya
Acevedo, a single mother in New York City, decided to homeschool her son
after facing repeated bullying at his local public school.’*? In accordance with
New York state law, Acevedo filed the required notice of intent with the local
school district on the same day she removed her son from public school.#?
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Due to the failure of New York City’s Central Office of Homeschooling to
update Acevedo’s homeschool status within ten days after her letter was
received, Child Protective Services launched an investigation into
educational neglect pursuant to its policy regarding truancy.'** As a part of
the investigation, representatives from Child Services knocked on Acevedo’s
apartment door, questioned her about her parental habits, and questioned
her older daughter at school.!#> Acevedo retained an attorney and ultimately
settled a lawsuit against New York City requiring it to stop unwarranted
educational neglect investigations against homeschool families caused by its
own incompetence or otherwise face legal sanctions.!*¢ Unfortunately,
Acevedo’s incident was not an isolated one.!#” Other homeschool families in
New York City and other school districts throughout the country have faced
similar false allegations of neglect because of administrative backlogs.!48
Attorney Scott Woodruff warns that “[e]very additional rule—even a
‘reasonable’ one—is a new landmine on which . . . a loving parent can be
mislabeled as an abuser or neglecter.”14

As described above, studies have revealed that there is no significant
difference between states with strict versus loose regulations for
homeschooling when compared to academic achievement and standardized
testing results.'s For example, New Jersey only requires parents to provide
an education comparable to that of a public school, whereas New York
requires parents to file annual notices of intent to homeschool, annual lists
of curriculum to be used, quarterly progress reports, daily attendance
records, and year-end assessments, but is no better off for it.!5>! Considering
the highly bureaucratic processes in many states that parents must navigate,
the risk of criminal charges for harmless errors, and false allegations of child
neglect (which are highly prejudicial to parents), states and local
government agencies should bear the burden of proving that additional
regulations will lead to significantly improved educational experiences and
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outcomes for children.5

Another concern of increased regulation is the financial conflict of
interest that arises for state and local governments.'>> While federal and state
funding formulas for public education can be rather complex, the basic
premise behind most formulas is that the funds public schools receive are
directly proportional to the number of students enrolled in the school
district.’>* Because of this, school districts could potentially be incentivized
to increase homeschool regulations if it means less families would qualify or
take the time to comply with such regulations, thus increasing public school
enrollment and, in turn, increasing funding for local schools.!*> On the flip
side, an increase in homeschooling results in a decrease in public school
enrollment and consequently less funding.!6 Throughout the Covid-19
pandemic, declining enrollment in public schools, especially in large urban
school districts where many families have pursued alternative forms of
education, has presented funding concerns as federal and state funding
formulas are highly dependent on enrollment numbers.'s” At the end of the
day, this dilemma that many state and local governments face regarding
incentives for increasing public school enrollment fails to acknowledge that
other forms of education may best suit the needs of some children.'5 This is
ultimately a question of who should wield control over a child’s education—
the parent or the state?!%

II. Deriving a Right to Homeschool from Federal Case Law

Currently, the U.S. Constitution provides no direct protections for
homeschooling.'® Some argue that the gap should be filled, while others
argue that a correct understanding of the Tenth Amendment precludes the
federal government from making laws regarding homeschooling, since that
power has been delegated to the states.!®! Federal case law, however,
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provides a strong foundation for extending a parent’s right to direct their
child’s education not only as to public or private schools, but also to
alternative forms of education such as homeschooling under, at least, two
doctrinal grounds.62

A. Substantive Due Process

In addition to the procedural protections (e.g. hearings, trials, etc.)
guaranteed by the Fourteenth Amendment, the U.S. Supreme Court has
come to recognize certain rights under the theory of substantive due
process.'63 Over the years, the Court has constructed the framework for
substantive due process and has developed it through a series of cases.!6*
The rationale underpinning substantive due process is that some rights are
so fundamental that regardless of the fairness of any procedural protections,
those rights cannot be violated.!®> As discussed above, Meyer and Pierce
together stand for the proposition that parents have the right to direct the
education of their children.'¢ The Court recognized this right as
fundamental under the doctrine of substantive due process.!¢”

In the 1944 case of Prince v. Massachusetts, involving the conviction of a
woman for the violation of child labor laws, the U.S. Supreme Court
famously held that “the custody, care and nurture of the child reside first in
the parents, whose primary function and freedom include preparation for
obligations the state can neither supply nor hinder.”16 In a concurring
opinion more than five decades later in Washington v. Glucksberg, Justice
Souter declared that Meyer and Pierce are two “durable precursors of modern
substantive due process.”!¢® Just a few years later, Justice O’Connor, in her
plurality opinion in Troxel, dealing with the scope of parental rights when at
odds with visitation rights under state law, noted that “the interest of
parents in the care, custody, and control of their children—is perhaps the
oldest of the fundamental liberty interests recognized by this court.”170
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Justice O’Connor went on to explain that “it cannot now be doubted that the
Due Process Clause of the Fourteenth Amendment protects the fundamental
right of parents to make decisions concerning the care, custody, and control
of their children.”17!

In light of these cases, it appears that denying parents the ability to
homeschool their children would, in principle, be inconsistent with the
broad deference the Supreme Court has granted to parents to direct the
upbringing of their children.!”> Moreover, denying the right to homeschool
would appear to fundamentally undermine the established right of parents
to direct the education of their children under the rubric of substantive due
process.'”? Considering the long-standing history of homeschooling in
America and the strong state protections that parents have come to rely on
for several decades, it is unlikely that the Supreme Court could deny this
right without casting serious doubt on several decades worth of
jurisprudence and the resulting recognition of fundamental rights under
substantive due process that might otherwise not receive any protection
under federal law.'7* For these reasons, substantive due process provides a
strong constitutional basis for recognizing a parent’s right to homeschool.!”>

B. First Amendment: Freedom of Speech

While some believe that Yoder provides a First Amendment right to
homeschool under freedom of religion, many courts refuse to extend the
holding of Yoder beyond the facts and circumstances of the Amish
community.'”¢ While one could certainly attempt to use Yoder and the
guarantee of the free exercise clause to argue for a federal right to
homeschool, the free speech clause of the First Amendment provides a
broader basis for protection.!”” Arguing for the right to homeschool as a
religious matter under the free exercise clause, while a legitimate
constitutional argument, is much too narrow to provide protection for
families that choose to homeschool for non-religious reasons.'”s In 1993, the
Supreme Court of Michigan decided two cases, each involving parents who
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challenged Michigan’s strict homeschool requirement that parents obtain a
teaching certification—one family won, and the other lost.!” Ultimately, the
DeJonges, a religious family, won their case because the court held that the
state failed to show that requiring the parents to be certified to teach was the
least restrictive means of achieving the state’s interest in regulating
homeschooling, thus violating the free exercise clause of the First
Amendment.’® In contrast, the Bennetts, a non-religious family, were not
granted the same protection.’®! The court held that they could not establish
a fundamental right to homeschool on secular grounds (which would have
triggered strict scrutiny), thus they failed to prove Michigan's certification
requirement was unreasonable under the rational basis standard of
review.182

The free speech clause of the First Amendment states that “Congress
shall make no law . . . abridging the freedom of speech.”18 While the free
exercise clause provides protection for religious families, much like in
Bennett, it fails to provide a much broader protection for the growing
demographic of non-religious homeschool families.!$* Thus, the free speech
clause potentially provides a broader approach to establishing a
constitutional right to homeschool.!® It could be argued that homeschooling
is expressive in nature through teaching, creating lesson plans, etc.1% While
this doctrinal approach has never been argued before the Supreme Court, it
would allow homeschooling to be viewed through the lens of free speech,
thus achieving First Amendment protection.'” As such, homeschooling
would be subject to strict scrutiny for content-based regulation or
intermediate scrutiny for content-neutral regulation.ss

C. Federal Versus State Protections

Recognizing that current federal protections for homeschooling are not
strong and require extending the logic behind a series of cases decided by
the Supreme Court, some proponents have advocated amending the U.S.
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Constitution to guarantee parents the right to homeschool.’® Since the
United States is the only eligible country that has not yet ratified the United
Nations” Convention on the Rights of the Child, some fear that, if ratified,
the treaty could transfer control over the parent-child relationship from state
to federal to international control, thereby preempting state homeschooling
laws.10 In light of this risk, homeschool proponents advocate a
constitutional amendment that calls for the establishment of defined
parental rights which guarantee the liberty of parents to direct the
upbringing, education, and care of their children, thus codifying the federal
right of parents to choose private schools, religious schools, or home
education for their children.””! Procedurally, a constitutional amendment
requires the approval of two-thirds of the House of Representatives, two-
thirds of the Senate, and three-quarters of state legislatures.'®2 While such an
amendment would undoubtedly resolve the constitutional ambiguity of
homeschooling, the political bipartisanship and willpower needed to
approve such a proposal simply does not exist at this point in time.!
While some support a constitutional amendment, others recognize
homeschooling as an important form of education but support it only on
policy grounds, refusing to infer a right to homeschool citing Tenth
Amendment concerns.’* Although some in the legal community
fundamentally disagree with recognizing a federal right to homeschool,
state courts such as the Court of Appeals in Georgia have attempted to
establish homeschooling as a parental right.! In 2018, the Georgia Court of
Appeals took up an appeal of a divorced mother contesting a contempt order
pursuant to a parenting plan.! The trial court had ordered the mother to
enroll her youngest child in private school which was in direct conflict with
her desire to homeschool the child.!?” The appeals court held that the lower
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court exceeded its authority by overriding the mother’s decision to
homeschool her child.!% In a passionate concurrence, Judge Dillard, the chief
judge of the Georgia Court of Appeals, argued that a parent’s right to the
care, custody, and control of their child encompasses the right to make
decisions about a child’s education, including the choice to homeschool.*
Judge Dillard declared “[t]here is little question . . . that parents have a
fundamental right under the United States and Georgia Constitutions to
homeschool their children.”?? While Judge Dillard represents a minority
position, his concurrence in Borgers nevertheless supports a simple, logical
contention: if the parents have the right to direct the education of their
children, then they should naturally have the right to choose what type of
education their children will receive.?!

D. Positive Rights Theory

While it is important to understand how various constitutional doctrines
could be applied to protect homeschooling as a parental right, it is also
important to understand how potential changes in related areas of the law
could create unintended consequences that undermine freedom of choice in
education.?? One example is the theory of positive rights.2* The Fourteenth
Amendment forbids states from depriving “any person of life, liberty, or
property, without due process of law.”20¢ Historically, many scholars
characterized the Fourteenth Amendment as a provision of negative rights,
which in the educational context, prevents the government from infringing
on or interfering with a parent’s right to direct the education of his or her
child.205 Others, however, believe that the Fourteenth Amendment’s
language should also grant positive rights, such as providing the right to a
basic education.?06 While this theory has not been successfully argued before
the United States Supreme Court, in 2020, the Sixth Circuit Court of Appeals
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took up this issue in Gary B. v. Whitmer.2” The plaintiffs, students from
several of Detroit’s worst performing public schools, claimed that the poor
condition of the schools, including missing and unqualified teachers,
physically dangerous facilities, and inadequate books and materials,
violated their constitutional right to be provided a basic minimum education
under the Fourteenth Amendment.28 As a matter of first impression, the
Sixth Circuit initially held that the Fourteenth Amendment provided
students with a fundamental right to a basic education, but in a later en banc
hearing, the court vacated that decision.?®

While at first glance the original Sixth Circuit decision to recognize a
fundamental right to a minimum education for inner city students in
terribly-run public schools seems reasonable, the positive rights theory
advanced by the plaintiffs would have created significant legal threats to
homeschooling.?!? This is because, under the theory of positive rights, some
scholars argue that the United States should recognize basic rights for
children as many other countries have done, thus imposing a mandate for
the federal government to provide each child with a basic minimum
education.?® Homeschool proponents, however, are concerned that
recognizing the positive rights theory would fundamentally restructure the
responsibilities of government and parents to children and their
education.?’? As a result, the government would have the legal responsibility
for providing children with an education, thus the government’s duty to
educate could be in conflict with and ultimately extinguish a parent’s right
to homeschool.?3

III. Homeschooling Internationally

While on the whole, the United States maintains a favorable disposition
towards homeschooling, Professor Bartholet points out that many other
countries have either highly restricced homeschooling or banned it
altogether.?’* Germany enforces a strict ban on homeschooling (outside of a
few narrow exceptions) which has been upheld by federal courts.2’> The
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German government justifies its ban on homeschooling by arguing that it
has an interest in avoiding parallel societies based on diverse philosophical
values and encouraging integration of minorities into German society.21¢ In
2013, the Wunderlich family’s four children were seized from their home in
Darmstadt, Germany by government officials after the parents refused to
send the children to public or private school, instead opting to homeschool
them.?1” The head of the region’s youth services department stated that the
children were taken into care in order to guarantee their right to education.?'8
The parents brought their case before the European Court of Human Rights
arguing that their right to respect for private and family life under Article 8
of the European Convention on Human Rights had been breached.?'? The
court ruled against the Wunderlichs, declaring that the actions by the
government were reasonable because officials were justified in assuming
that the parents had endangered the children since homeschooling caused
them to be isolated.?20 The Wunderlichs attempted to appeal their case to the
Grand Chamber of the European Court of Human Rights (the highest court
of law), but it declined to hear the case.?2!

Currently in France, homeschooling is allowed but strict regulations
require parents to register as home educators in their local school districts
and must undergo inspections to evaluate the curriculum they are
teaching.?? Under French law, parents are permitted to homeschool for
religious or social reasons.??® In response to several recent incidents of
Islamic radicalism, however, France is attempting to root out separatism in
its society by proposing new regulations that would eliminate the religious
right to homeschool and require parents to enroll their children over the age
of three in public schools.??*
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Although some claim that the United States should follow in suit with
other European countries in recognizing that children have a right to a
government-provided education, the position countries like Germany have
taken and France is now taking to ban homeschooling is adverse to the
values enshrined in the United States Constitution guaranteeing individual
rights.??> Moreover, American case law has rejected positive rights theory in
favor of encouraging and protecting the individual rights of Americans to
direct their own lives.226 The Declaration of Independence guarantees
Americans the right to life, liberty and the pursuit of happiness.?”
Embracing a new positive rights theory in the context of education will lead
to a uniform, inflexible system of education managed by the federal
government, representing a shift away from the freedom that parents in
America have long enjoyed to determine the best form of education for their
own children.??s In his concurring opinion in Borgers, Judge Dillard, in
describing the parent-child relationship, argued that “/[t]he constitutional
right of familial relations is not provided by government;” it preexists
government. Indeed, this ‘cherished and sacrosanct right is not a gift from
the sovereign; it is our natural birthright. Fixed. Innate. Unalienable.””2?

CONCLUSION

Education is arguably one of the most important pillars of a well-
functioning society, yet the topic engenders much controversy.?*¢ Among the
various methods of education, homeschooling remains one of the most
controversial 2! Today, the number of children who are being homeschooled
in America is rapidly growing and has risen to the forefront of public
discussion in the wake of the COVID-19 pandemic.?®2 While all fifty states
recognize homeschooling as a legitimate form of education that satisfies
compulsory state schooling laws, the United States Constitution grants no
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explicit parental right to homeschool.2?* The Supreme Court, however, has
established a bedrock of case law and doctrinal approaches to support such
a right under the First and Fourteenth Amendments.?** In light of this legal
history, banning homeschooling is inconsistent with the values set forth in
the United States Constitution and many years of established case law.2> A
presumptive ban presents significant legal and practical challenges for those
parents who are most interested in providing the best education for their
children, but will be handicapped from doing so0.23¢ Ultimately, preserving
freedom of choice for families to homeschool is about protecting the rights
of responsible parents who are in the best position to make decisions
regarding the educational needs of their children.??”
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